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Office of the Minister of Customs

Cabinet Economic Policy Committee

Omnibus Bill to improve collection of duty, fees and levies
Proposal

1 This paper seeks agreement to an Omnibus Bill (the bill) to streamline the
collection of duty, fees and levies collected by the New Zealand Customs
Service (Customs). The bill is proposed to amend:

1.1 the Customs and Excise Act 2018 (the C&E Act) to introduce a levy
regime to recover Customs’ goods management costs, as an
alternative to the current goods fees regime;

1.2  the C&E Act and the Goods and Services Tax Act 1985 (the GST Act)
to address how GST' applies to imported goods returned overseas;
and

1.3  the Waste Minimisation Act 2008 (WMA) to enable agencies to collect
fees to fund product stewardship,? on behalf of the Ministry for the
Environment.

Relation to Government Priorities

2 Customs’ proposals relate to the Government’s priorities of keeping control
over government spending by ensuring some government services are cost
recovered by those that use or create the need for them, reducing the need to
Crown-fund some services. The proposals also support regulatory efficiency.

Executive Summary

3 | am taking companion paper “Public Consultation on Recovering the Costs of
Goods Management Activities at the Border” which seeks approval to consult
on a package of options (using some of the changes proposed in this paper)
to ensure Customs’ financial sustainability and make changes to Customs’
goods fees to improve fairness for fee payers and taxpayers.

4 This paper seeks approval to introduce an Omnibus Bill. That bill would
streamline the collection of Customs’ duty, fees and levies by amending:

' Currently defined as a duty and collected by Customs with any other duty owing.
2 These will be defined as a duty under the C&E Act and will be collected along with any duty owing.
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4.1 the C&E Act to introduce a levy regime to recover Customs’ goods
management costs, as an alternative to the current goods fees regime.
A levy regime is necessary to implement the commercial vessel charge
proposed in the companion paper and would recover Customs’
integrated goods management system cost in a more appropriate
manner;

4.2 the C&E Act and the GST Act to give people up to 12 months to claim
GST back when returning goods not within specification, to allow GST
to be refunded in all situations when goods are returned overseas, and
so that people receiving replacement goods would only pay GST once
instead of twice (and having to claim a refund of the first payment); and

4.3 the WMA to support more efficient collection of product stewardship
fees. If approved, secondary legislation could then enable Customs to
efficiently collect such fees, on goods crossing the border, as part of its
existing duty regime.

Background

Customs’ goods management system supports trade and protects New Zealand

5 Trade is reliant on a smart border that protects the legitimate flow of trade.
However, Customs’ services and integrated goods management system need
to be maintained if the border is to remain efficient and secure. Customs’
goods management system, including the management of commercial
vessels, is largely funded through goods fees under the C&E Act.

Customs can only recover goods-related costs through fees

6 The companion Cabinet paper is seeking release of a consultation document
setting out options to improve Customs’ goods charges to support Customs’
financial sustainability and improve fairness for fee payers and taxpayers.
That paper also notes that the C&E Act could be amended to make the
recovery of goods management costs more consistent with the approach of
the Ministry for Primary Industries, the recovery of traveller-related costs and
public sector guidance. A commercial vessel charge (if proceeded with) would
also need to be made by a levy making power.

7 While Customs’ existing goods fees are lawful, cost recovery through a levy
could ensure the costs of Customs’ goods management system are recovered
from classes of levy payers in a way that better reflects the risks and costs
they create. However, the C&E Act currently has no provision enabling that.
The Legislation Design and Advisory Committee’s Legislation Guidelines state
that for secondary legislation to prescribe a fee or levy, an Act must include
an empowering provision that specifically authorises this.
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Customs collects a range of revenue at the border

8 As well as cost recovery charges, Customs collects duty, including GST and a
range of other fees and levies, for other agencies. Depending on the principal
legislation some of those fees and levies are treated as if they are duty. This
makes their collection more efficient and effective as it provides access to a
range of Customs’ powers under the C&E Act when being collected. This is
how the changes to the WMA provisions will be structured.

Proposals for the Bill

Introducing a levy regime will support more agile and fair recovery of Customs’
goods management costs

9 | propose building a levy regime into the C&E Act that will enable the Minister
of Customs to recommend secondary legislation to make levies for goods
(including vessels). The existing ability to set fees or other charges to recover
costs related to Customs’ goods functions should be retained for situations
when fees would be more appropriate.

10 Levies are charged to a class of people rather than individuals and are made
to pay for defined purposes or functions. Fees generally recover the costs of
individual interactions based on specific transactions.® Cost recovery through
levies would therefore better align with Customs’ integrated goods
management system. It would enable charges to risk exacerbators for
activities where there may be no ‘direct line of sight’ (or immediate
connection) between the activity and a particular vessel or good.*

11 If the new levy making power is not created, reliance on the existing fee-
based cost recovery would be problematic as not all Customs activities relate
solely to individual transactions.

12 Customs carries out activities outside of New Zealand to disrupt illicit supply
chains offshore and intercept illicit goods before they arrive in New Zealand
(eg, sharing intelligence). These costs are recovered from travellers and
through goods fees as they are the pathways for the illicit goods to enter New
Zealand. | recommend ensuring that the C&E Act is clear that the costs
related to all risk management activities can be recovered, even if those
activities may not relate to goods that are technically ‘imported’ or ‘exported’
within the meanings in the C&E Act.

® As outlined in cost recovery guidance published by the Office of the Auditor-General and the
Treasury.

* For example, not all commercial vessels are rummaged (searched for contraband) but all
commercial vessels would be levied to meet rummage costs. The potential new commercial vessel
charge would need to be implemented through a levy because of the features it would have (rather
than a fee).
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13 Between 1 January and 31 May 2024, Customs’ overseas border and
enforcement partners stopped more than 1.6 tonnes of illicit drugs before they
reached New Zealand, preventing an estimated NZ$1.7 billion of potential
harm.

14 Sections 413 to 420 of the C&E Act provide for a levy on travellers (the Border
Processing Levy), including rules for the management of the funds generated,
the appointment of auditors and the nomination of collection agents.
| recommend this approach be mirrored for goods.

15 Those sections also set out obligations for collections agents including record
keeping and auditing requirements and relevant offences and defences
relating to collection agents.

Addressing inconsistencies with GST refunds for returned imported goods

16 GST is charged on all goods and services used or consumed in'New Zealand,
including imports. | propose to amend section 12 of the GST Act to address
some issues with how GST currently applies to imported goods by:

16.1 allowing some importers who paid GST on an import, who are either
not GST registered or not purchasing froman overseas supplier
registered under the low value imported goods regime (which applies
to goods valued at NZ $1,000 or less), to get GST back from returned
goods;

16.2 giving those who have to return goods not up to specification (whether
under warranty or not) 12 months to do so (rather than two months) for
the refund to occur; and

16.3 giving importers the full warranty period to return goods for
replacement (rather than limit it to 12 months) and ensuring they only
have to pay the duty (including the GST) on the import once (they
currently have to pay twice, though they can claim back the first
payment). Some changes will be needed to ensure relevant sections of
the C&E Act support this change.®

17 Section 12 of the GST Act is deemed to be part of the C&E Act.® As such,
these changes are in scope for the proposed bill.
Supporting the efficient collection of product stewardship fees

18 This bill provides an opportunity to progress changes to support more efficient
collection of existing product stewardship fees.

® The C&E Act sections around entry of imported goods, liability for duty and making payments for
duty will need to accommodate the proposal to "transfer" paid duty (including GST) to another
transaction. Currently, there is no ability to make a connection between the first and second import
(they are treated independently).

% Section 1(3) of the GST Act.
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The WMA provides regulatory options to reduce and manage waste products.
These product stewardship provisions include the ability to set fees payable
for management of a product.” The first such fees are on tyres. The industry-
led co-design group recommended that Customs be the fee collection entity
for imported loose tyres as tariff codes enable efficient collection.

To do this, a legislative amendment is required to provide that the fee could
be treated as if it were a duty under the C&E Act. A less efficient, interim
approach has been in place since 1 March 2024 to allow the Ministry for the
Environment to collect the fee using import data provided by Customs.

| propose to amend the WMA to allow the option of Customs collecting a fee
set under WMA section 23(1)(d) as if it were a duty under the C&E Act. A
similar mechanism is in use for the Synthetic Greenhouse Gas Levy.®

This would be supported by further amending the WMA to expressly provide a
regulation-making power to specify entities that would collect a product

stewardship fee. For the tyre regulations, this was given effect through the
miscellaneous regulation-making power in WMA section 23(1)(i).

Cost-of-living Implications

23

24

The minor changes to the GST Act will improve the cost-of-living situation for
the estimated up to 300 people affected. Some will receive GST back that
they otherwise would not get (ranges between $150 and $700 per refund, and
in some cases, thousands of dollars). A small but difficult to predict number of
importers will only have to pay GST once (rather than twice and claim the first
payment back). This means they avoid losing the use of that money while the
refund is processed, and the effort required to apply.

There are no cost-of-living implications with introducing the proposed levy
regime as an option for recovering Customs’ goods-related costs. These costs
are already being recovered through goods fees. There are also no cost-of-
living implications associated with the WMA changes; the fee is already being
collected by the Ministry for the Environment.

Financial Implications

25

26

Customs estimate the proposed GST Act changes would reduce GST receipts
by up to $50,000 each year. This is more than annual total refunds declined
(which ranges between $30,000 and $35,000) but includes an allowance for
people to claim who did not apply (as they knew they would not get a refund).

The fiscal impact will be as noted in the table below. It will be charged against
the Tax Policy Scorecard, as agreed by the Minister of Finance and the
Minister of Revenue.

7 Section 23(1)(d) of the WMA.
8 Section 232 of the Climate Change Response Act 2002.
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$ million — increase/(decrease)

Vote Revenue 2024/25 | 2025/26 | 2026/27 |2027/28&
Minister of Revenue outyears

Crown Revenue and Receipts:

T Revente 0.000| (0.050)| (0.050)|  (0.050)

Total Operating 0.000 0.050 0.050 0.050

Legislative Implications

27 Standing Order 267(1)(a) states that an Omnibus Bill to amend more than one
Act may be introduced if the amendments deal with an inter-related topic that
can be regarded as implementing a single broad policy. The amendments to
the C&E Act, the GST Act and the WMA all broadly relate to the collection and
management of duty, fees or levies on goods imported into New Zealand and
collected by Customs. | am satisfied that the amendments are sufficiently
interrelated.

28 To implement the proposals, | seek approval to include an Omnibus Bill in the
2024 Legislation Programme with a Category 5 (to proceed to select
committee in 2024) to amend the C&E Act,’ GST Act and the WMA. The
proposed indicative timeline for the Omnibus Bill is set out in the Annex.

29 Final policy decisions on the rates and structure of goods charges (proposed
in the companion paper) will be sought in early 2025. Those decisions will
inform the nature of amendments to secondary legislation. It would be
preferable that the C&E Act sections of the bill be enacted by 1 July 2025 to
support the introduction of changes to goods management charges (including
potentially new levies). Hence the need for a Category 5 priority.

30 The nature of the legislative changes proposed are outlined below. All would
bind the Crown.

Introducing a levy regime and clarifying that offshore risk management functions
related to goods can be cost recovered

31 The main empowering provision in the C&E Act for goods cost recovery is
section 409(1)(b). This section provides for regulations to be made to set fees
to recover the costs and expenses incurred by Customs in carrying out its
functions under the C&E Act in relation to the importation or exportation of
goods.

® The C&E Act was amended in 2023 to implement the New Zealand Traveller Declaration system.
The cost recovery amendments in this paper were not included as the goods fees review was at an
early stage at the time.
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32 An amendment would be needed to the C&E Act to empower the Governor-
General to make Orders-in-Council prescribing levies, as well as fees, to
recover costs incurred by Customs in carrying out its functions in relation to
goods. These levies would be able to apply to craft, which are considered a
type of goods under the C&E Act. We would also make it clear that the costs
incurred for Customs’ functions undertaken offshore, to prevent illicit goods
coming to or arriving in New Zealand, can also be recovered.

Amendments to improve the WMA fee collection provisions

33 The WMA is currently silent on entities empowered to collect fees imposed. |
seek a clear regulation-making power to enable fee collection agencies to be
specified. The proposed amendment would also specify that if Customs.is
identified as a fee collection agency in a WMA fee regulation, the fee can be
collected as if it were a duty under the C&E Act. For Customs to be specified
as the collection agent, secondary legislation would be needed.

Amending section 12 of the GST Act and making consequential amendments to the
C&E Act

34 A set of relatively small and simple changes would be made to section 12 of
the GST Act. There will also be some consequential amendments to other
parts of the C&E Act to ensure the current rules around entry of imported
goods, liability for duty (including GST) and associated payment processes
work with the proposed changes to section 12.

35 None of the above proposals would be controversial as they are either
seeking to cost-effectively implement existing policy decisions made by
Cabinet, to empower future options or reduce costs for consumers.

Impact Analysis
Regulatory Impact Statement

Levy proposal: C&E Act amendments

36 The accompanying Regulatory Impact Statement on the option to amend the
C&E Act to include a levy making regime has been reviewed by Customs’
Regulatory Impact Analysis (RIA) Panel. It has been assessed as partially
meeting the RIA criteria. This is because there has been no consultation with
stakeholders.

37 The Panel notes that should Ministers agree to amend the Act that there will
be an opportunity for public input during select committee consideration of the
bill. The proposal is to create an enabling provision in the C&E Act. A feature
of the provision would be a requirement for consultation to be undertaken with
affected parties as part of the levy making process. Despite this limitation, it is
considered that there is sufficient analysis of the impacts of the options to
support Ministers’ decision making.
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WMA amendments

38 The Ministry for Regulation has determined that the proposal to enable
Customs to collect the fee as a duty under the C&E Act is exempt from the
requirement to provide a Regulatory Impact Statement. The exemption has
been granted on the grounds that the proposals have no or only minor
impacts on businesses, individuals and not-for-profit entities, in the context of
the broader set of policy changes supported by the previous RIS: [CAB-22-
MIN-0564 refers; "Impact Statement: Regulations to support product
stewardship schemes for tyres" (see: Proposals to requlate product
stewardship for tyres and update on large batteries stewardship scheme)
refers].

Section 12 of the GST Act amendments

39 The Ministry for Regulation has determined that adjustments to address how
the GST Act applies to imported goods returned overseas is exempt from the
requirement to provide a Regulatory Impact Statement on the grounds that it
has no or only minor impacts on businesses, individuals and not-for-profit
entities.

Climate, Population, Treaty and Human Rights Implications

40 The proposals have no climate or population implications and do not impact
Te Tiriti o Waitangi. The proposals comply with the Human Rights Act 1993.

41 With regards to the rights and freedoms contained in the New Zealand Bill of
Rights Act 1990, | propose to align the offences regime applicable to goods
levies with the equivalent offences currently applying to collection agents that
collect traveller levies. This would include a set of strict liability offences for
failure to keep or-maintain required statements, accounts or records, failure to
make a required return (report) and for making a false or misleading return.

42 These offences are targeted at any collection agents operating on behalf of
Customs. For the current traveller levy (which the proposed levy power is
based on), these are collection agents such as the airlines and cruise lines,
notindividual travellers. These collection agents collect the levy through their
ticketing processes and are then required to send the money to Customs. The
proposed offences would target any collection agent used for the processing
of goods to encourage those collection agents to operate in an open and
transparent manner.

Use of External Resources

43 The development of this proposal required no use of external resources.
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Consultation

44 The Treasury and the Ministry for Primary Industries were consulted and had
no significant comments. The Ministry for the Environment, the Ministry of
Justice, Inland Revenue and the Parliamentary Counsel Office were consulted
and their feedback has been incorporated. The Department of Prime Minister
and Cabinet has been informed of this paper. The proposed bill will be
referred to the Legislation and Design Advisory Committee for advice.

Communications

45 An industry stakeholder reference group was informed that consideration was
being given to recovering Customs’ goods management costs through a levy
rather than fees. The consultation document would advise stakeholders.and
the public of how these new powers might be used.

46 Announcements of the bill and the proposals contained in it would be made at
the time it is tabled in Parliament.

Proactive Release

47 | intend to proactively release this paper within 30 days of the Cabinet
decision, consistent with the provisions of the Official Information Act 1982.

Recommendations

48 The Minister of Customs recommends that Cabinet’s Economic Policy
Committee:

Introduce a levy regime for recovering the New Zealand Customs Service’s
(Customs) costs related to.its goods management functions

1 note the Customs and Excise Act 2018 enables levies to be made to recover
Customs’ costs related to travellers but not goods;

2 agree to modernise the Customs and Excise Act 2018 (the C&E Act) by
introducing a levy regime to enable Customs’ costs related to goods (including
vessels) to be recovered by a levy or levies (alongside the existing options of
fees or other charges) to support flexible enabling legislation which is better
aligned with public sector cost recovery guidance;

3 agree that the C&E Act should allow for the recovery of costs relating to
offshore risk management activities even if those activities relate to goods that
are not ‘imported’ or ‘exported’ within the meanings in the C&E Act;

4 agree that the new goods cost recovery levy regime will largely mirror the
existing levy regime for travellers arriving into New Zealand;

5 agree the new levy regime will include the ability to appoint a collection agent
to collect levies on behalf of Customs (where appropriate), and will include the
power to set reporting and auditing requirements and offences for non-
compliance by collection agents;
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agree to retain the existing options for making fees or other charges to
recover goods costs in situations when a levy (or levies) is not used to recover
costs;

Amend section 12 of the Goods and Services Tax Act 1985 to treat importers more
fairly and efficiently

7

10

11

note that section 1(3) of the Goods and Services Tax Act 1985 (the GST Act)
deems section 12 (relating to goods and Services Tax (GST) on imports) to
be part of the C&E Act;

agree to allowing some importers who pay GST on import, but are either not
GST registered or not purchasing from a registered overseas supplier, to get
GST paid on import back when the goods are returned to the supplier (re-
exported);

agree to giving those who have to return (re-export) imported goods that do
not meet specification (whether under warranty or not) a 12-month timeframe
to do so (rather than two months) and be able to reclaim the GST paid;

agree to improving efficiency for importers who return goods under warranty
and get a replacement by giving them the full warranty period to do so and
ensuring they only have to pay the duty (including GST) on import once (they
currently have to pay twice, then claim back the first payment) and ensuring
the rules and processes for imports under the Customs and Excise Act 2018
support this change;

authorise the Minister of Customs to make final decisions, consistent with the
overall policy intent, on details that arise during the drafting of an Omnibus Bill
without reference to Cabinet;

Financial implications of the proposed changes to section 12 of the GST Act

12

note the following changes to tax revenue as a result of the proposed
amendments to section 12 of the Goods and Services Tax Act 1985 to enable
refunds to be granted to importers who return the goods to an overseas
supplier, with a corresponding impact on the operating balance and/or net
core Crown debt;

$ million — increase/(decrease)

Vote Revenue 2027/28 &
Minister of Revenue outyears

2024/25 | 2025/26 2026/27

Crown Revenue and Receipts:
Tax Revenue

0.000 (0.050) (0.050) (0.050)

Total Operating 0.000 0.050 0.050 0.050

INCONEFIDENCE 10
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note the reduction in tax revenue in recommendation 12 above will be
charged against the Tax Policy Scorecard as agreed by the Minister of
Finance and Minister of Revenue;

Make amendments to support efficient collection of product stewardship fees by
other agencies on behalf of the Ministry for the Environment

14

15

agree to amend the Waste Minimisation Act 2008 allowing regulations setting
fees for the management of products under section 23(1)(d):

14.1 to expressly require that collection entities for that fee be specified, and

14.2 to enable the fee to be treated as a duty under the Customs and Excise
Act 2018 if Customs is specified as the collection entity;

authorise the Minister for the Environment to make final decisions, in
consultation with the Minister of Customs, consistent with the overall policy
intent, on details that arise during the drafting of the Omnibus Bill in relation to
the Waste Minimisation Act 2008 without reference to Cabinet;

Legislative implications

16

17

18

19

20

21

22

note that the proposed amendments to the Customs and Excise Act 2018, the
Goods and Services Tax Act 1985 and the Waste Minimisation Act 2008 are
sufficiently inter-related in accordance with Standing Order 267 because the
amendments all broadly relate to the collection and management of charges
(duties, fees or levies) on goods imported into New Zealand;

agree to include the amendments outlined in this paper in an Omnibus Bill;

approve the inclusion of the proposed Omnibus Bill (agreed in
recommendation 17) in the 2024 Legislation Programme with a Category 5 (to
proceed to select committee in 2024);

invite the Minister of Customs to issue drafting instructions to Parliamentary
Counsel Office to effect recommendations 2 to 6;

invite the Minister of Customs to issue drafting instructions to Parliamentary
Counsel Office and/or Inland Revenue to effect recommendations 8 to 10;

invite the Minister for the Environment to issue drafting instructions to
Parliamentary Counsel Office to effect the decisions in recommendation 14;
and

note that drafting instructions will be provided to the Parliamentary Counsel
Office or the other drafters by 31 August 2024.

Authorised for lodgement

Hon Casey Costello
Minister of Customs

INCONEFIDENCE 11
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AnneXx: Indicative timeline for Omnibus Bill

Timing Milestone
August 2024 Cabinet Economic Policy Committee considers including the
bill on the Legislation Programme.
Drafting of the bill.
Departmental consultation.
September 2024 , ,
New Zealand Bill of Rights Act 1990 assessment.
Consultation with Legislation Design and Advisory
Committee.
Cabinet Legislation Committee considers introduction of the
November 2024 bill to the House.
Introduction to the House.
First reading and referral to select committee.
December 2024 to the . . ; )
end of April 2025 Select committee consideration (to be confirmed).
May to the end of Final House stages (followed by the standard 28-day rule
June 2025 period for secondary legislation to come into effect).
1 July 2025 Commencement of all amendments (to be confirmed).
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Coversheet

Purpose of Document

Decision sought: Analysis produced to inform Cabinet decisions to amend the
Customs and Excise Act 2018 (the C&E Act) to provide for the
making of levies to recover costs incurred by Customs in carrying
out its functions over goods

Advising agencies: New Zealand Customs Service (Customs)

Proposing Ministers: Hon Casey Costello, Minister of Customs

Date finalised: 15 August 2024

Problem Definition

The C&E Act 2018 allows for cost recovery for the functions undertaken with respect to the
management of goods crossing New Zealand’s border. Customs is undertaking a review of
the fees it uses to cost recover, including the fee structure, funding sources and fee rates.
The current fee regime has some cross-subsidies which means some fee payers bear a
higher portion of the costs than they should.

Because it is based on charging fees, the current regime requires ‘line of sight’ between
the fee charged and the costs being recovered. The review has identified cost recovery
options that would be better implemented through a levy regime, which allows for charges
for particular functions to be made or for charges to be levied on a class of entities. One
option being considered is for a new commercial vessel charge which could not be set
using the existing fee regime.

The current fee regime is limited.in what it can do by public sector guidance (as defined by
Treasury! and the Auditor General®) and therefore lacks the flexibility required to
implement cost recovery policy for Customs’ goods functions where for equity or efficiency
reasons certain costs should be recovered from all users of a function or service.

The C&E Act needs to be amended to include a levy making power to address these
problems.

Executive Summary

Customs’ goods management functions are essential to facilitating trade, supporting
supply chains, protecting New Zealand from harm, and upholding New Zealand’s
international obligations. The costs of these functions are currently recovered through
Customs’ goods fees.

We propose to allow for the recovery of costs for Customs’ goods management functions
through levies when such an approach would give a more fair and balanced outcome.
Levies will better align with Customs’ existing cost recovery regime for travellers, and with
comparable levy powers in the Biosecurity Act 1993.

1 see Guidelines for Setting Charges in the Public Sector | The Treasury New Zealand

2 see Setting and administering fees and levies for cost recovery: Good practice quide — Office of the Auditor-
General New Zealand (oag.parliament.nz)
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A levy making power in the C&E Act will be required. This power would enable secondary
legislation to make levies to recover the costs incurred in goods crossing New Zealand’s
borders. A levy making power would also be necessary to implement an option for change
under the goods cost recovery review (a new commercial vessel charge), The fee making
power in the C&E Act would be retained for where a fee is the appropriate cost recovery
mechanism.

There are two options in this analysis:

e to retain the status quo provision in the C&E Act (section 409(1)(b)) which only
provides for ‘fees or other charges’ to recover Customs costs related to goods, or

e to amend the Act to introduce a levy regime for goods (including the power to charge
levies for craft).

The options in this RIS only relate to the design of the enabling provisions in the C&E Act —
which authorise the types of charges that can be used to recover costs. There is no direct
cost impact on fee payers associated with the options in this RIS. Secondary legislation
would be needed to introduce any new type of charge (whether fee or levy), or to change
the existing fee rates (as is required now). Consultation over the making of any levies and
fees would be required under the proposed levy making power.

The Minister of Customs is intending to report to Cabinet with proposals for inclusion in a
public consultation document in the second half of 2024. The outcomes of the review of
goods fees will not be implemented before mid-2025.

The proposed amendments to the C&E Act to create a levy making power itself are not
expected to be controversial. The changes will provide a more robust basis for cost
recovery and bring Customs into line with recommended public sector guidance for cost
recovery design.

Limitations and Constraints on Analysis

There has been no consultation or engagement with stakeholders on these options. There
will be the opportunity for public input during the Select Committee consideration of the
Bill.

The preferred option is to create an enabling provision. A feature of this option is that
consultation and stakeholder engagement would need to be undertaken before any levies
were set using the levy making provisions.

Despite this limitation it is considered that there is sufficient analysis of the impacts of the
options to support Ministers’ decision making.

Responsible Manager(s) (completed by relevant manager)

Approved for upload, 15 August 2024

Paula Strickson

Acting Manager, Revenue Policy

New Zealand Customs Service

Quality Assurance (completed by QA panel)

Reviewing Agency: New Zealand Customs Service Regulatory Impact Analysis Panel
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Panel Assessment &  This Regulatory Impact Assessment has been assessed as

Comment: partially meeting the RIA criteria. This is because there has been
no consultation with stakeholders. The Panel notes that should
Ministers agree to amend the Act (preferred option) that there will
be an opportunity for public input during Select Committee
consideration of the Bill. The preferred option is to create an
enabling provision in the Act, and a feature of the provision would
be a requirement for consultation to be undertaken with affected
parties as part of the levy making process. Despite this limitation it
is considered that there is sufficient analysis of the impacts of the
options to support Ministers’ decision making.

Section 1: Diagnosing the policy problem

What is the context behind the policy problem and how is the status quo
expected to develop?

The C&E Act provides legal authority to cost recover using existing/goods fees

1.  There are currently five fees relating to goods which are incurred when documents are
submitted. These fees have differentiated rates based on the Customs value of the
goods, their Secure Export Scheme? status and whether they have been transported
by air or sea.* For example an Import Entry Transaction Fee must be paid by an
importer who imports a consignment of goods that has a Customs value over $1,000
and is required to lodge an Import Entry in relation to those goods to Customs.

2.  The current empowering provision in the C&E Act for goods cost recovery is section
409(1)(b). This section provides for secondary legislation (regulations) to be made to
prescribe fees or charges to recover the costs and expenses incurred by Customs
carrying out its functions under the C&E Act in relation to the importation or exportation
of goods.

3. ‘Goods’ has a broad definition in the C&E Act, meaning all kinds of movable personal
property, including animals (subject to some specific inclusions and exclusions relating
to objectionable publications and prohibited imports and exports). Ships (or other
vessels) are included in this definition but are not expressly included in the goods fees
set currently.®

4. _Ifa levy making power is not created, there will have to be trade-offs made with fee
setting under the current settings. The result will be some cross-subsidies will continue
and the system of cost recovery will not be as robust, fair or efficient as it could be.

3 The Secure Exports Scheme meets global supply chain security standards and is a voluntary arrangement
between exporters and Customs. The scheme helps New Zealand exporters minimise customs delays at
international borders and get priority in recovering from trade disruptions.

4 The existing goods fees comprise of the Import Entry Transaction Fee, Inward Cargo Transaction Fee, Export
Entry Transaction Fee, Outward Cargo Transaction Fee-Outward cargo report, Outward Cargo Transaction Fee-
Cargo report.

> Subject to sections 95(3) to (6), 96(11) and (12), 97(10) and (11), and 243(5) of the Act.
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What is the policy problem or opportunity?

The current fee regime will mean costs recovered will increasingly not align with
effective cost recovery practice, leading to inequitable outcomes

5. Fees are different from levies as they require ‘line of sight’ between the fee charged
and the costs being recovered. This requirement for line of sight between the fee
charged and the costs it is recovering will increasingly make it difficult to set fees
equitably. Any existing cross-subsidisation is likely to persist meaning those inequities
will continue over time.

6.  The problem impacts persons or entities that submit reports to Customs as required
under the Act in order for goods to enter or leave New Zealand. Allowing a levy as.an
alternative to a fee is not likely to increase the scope or number of persons and entities
impacted by cost recovery. What it would enable is for costs to be recovered in a-way
that is more equitable and efficient, for example by better managing the risk of cross-
subsidies or the over or under recovery of costs.

7.  The preferred option to allow for levy making for cost recovery does not
disproportionately affect any population groups.

What objectives are sought in relation to the policy problem?

8.  The primary objective is to modernise Customs’ goods cost recovery regime in the
C&E Act, so that it provides an agile and future-proofed structure for cost recovery
charges to be made, as appropriate, in secondary legislation. The policy objective is
that the legislation ensures that cost recovery can be configured in ways that reduce
the risk of cross-subsidies and to enable the replacement of Crown funding with third
party funding where justified under cost recovery policy, and to match revenues with
costs going forward.

9. Levies are a more appropriate mechanism for cost recovery going forward, given some
of the changes that are being proposed in the review of goods fees. Levies are charged
to a class of people or group rather than individuals; and levies are made for defined
purposes or functions, rather than fees which generally recover the costs of a specific
good or service.

10. For Customs’ costs related to goods, levies would better support the recovery of costs
that are spread across classes of payers, such as the costs of Customs’ rummage
(search) of vessels. Not all craft are rummaged, but under the potential new
commercial vessel charge, ship operators would be levied to meet the costs of
rummage capability regardless of whether their ship has been rummaged. The
commercial vessel charge therefore has more of the features of a levy (not a fee).®

11. The secondary objective is to ensure Customs’ cost recovery regime for goods aligns
with public sector guidance on cost recovery design features.

6 The proposed payers are risk exacerbators (ship operators), a class of people is being charged rather than
individuals, and for some costs (such as rummage) there may be no ‘direct line of sight’ (or immediate
connection) between costs that will be recovered and the commercial shippers that would incur the fee.
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Section 2: Deciding upon an option to address the policy
problem

What criteria will be used to compare options to the status quo?
12. The criteria that will be used to compare the options to the status quo are:
e Does the option support Customs cost recovery principles of:

o Equity: Customs’ cost recovery regime supports costs being recovered in a way
that is equitable (fair). We will generally source funding for our services from
those that use them.

o Efficiency: Customs will deliver high service standards at a sustainable cost.

o Justifiability: Customs will only recover the costs of delivering the service. The
costs recovered through fees or levies reasonably relate to the goods or services
Customs is charging the fees or levies for. Where possible, it means eliminating
cross-subsidisation.

o Transparency: Customs will provide information.about our funding decisions,
including costs and charges.

e Agility: The option enables the legal authority for Customs’ cost recovery regime to
be agile, so the regime can meet potential future needs for recovering costs incurred
by Customs managing goods and commercial vessels, for a defined purpose.

o Consistency: The options for cost recovery are consistent across the C&E Act for
recovering costs related to people, goods and commercial vessels, similar to other
relevant border legislation (the Biosecurity Act) and aligned with public sector
guidance.

What scope will options be considered within?

13. There are no feasible non-regulatory options. Options for cost recovery charges must
be provided for in primary legislation.’

What optionsqare being considered?

Option One — Status Quo

14. The C&E Act currently enables secondary legislation to make fees or other charges
that are payable to Customs to meet its costs incurred in carrying out its functions
under the C&E Act that relate to the importation or exportation of goods. Levies are not
provided for as an option for recovering goods-related costs.

15."Fees and charges under the existing regime must be closely linked to the cost they are
recovering. It is difficult to charge a fee to a class of people, activities or vessels using
the existing fee regime. This may lead to some costs not being recovered from the
person or vessel that creates the risk and for existing cross-subsidies to persist over
time.

7 see LDAC Legislation Guidelines: The Legislation Design and Advisory Committee (Idac.org.nz)
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Option Two — Introduce a levy regime in the C&E Act for functions related to goods,
similar to Customs’ existing levy regime for travellers

16. The C&E Act would provide for levies to be made to recover Customs’ costs related to
its functions under the C&E Act relating to the importation or exportation of goods. It
would also allow for cost recovery of a wider range of costs relating to Customs’
integrated Goods Management System, including costs not directly related to
importation and exportation of goods (for example, activities taken in other jurisdictions
or offshore to prevent risk goods coming to New Zealand).

17. The features of the proposed levy making power would be based on those already in
the C&E Act for making levies for travellers (the Border Processing Levies or BPL),
including:

e requiring consultation to be undertaken before any levy is made
e specifying a cost allocation process for calculating the levy or levies

e requiring the use of memorandum accounts to manage the collection of revenue
between levy periods

e setting out periodic review requirements (currently every three years for the BPL)
e requiring publication of reports on revenue and expenditure (likely annually)

¢ allowing for the use of collection agents (where appropriate) and specifying the rules
for these to operate.
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How do the options compare to the status quo?

Criteria

Does the option support
Customs’ cost recovery principles:

e equity

e transparency
o efficiency

e justifiability?

Agility: The option enables the
legal authority for Customs’ cost
recovery regime to be agile, so
that the regime can meet potential
future needs for recovering costs
incurred by Customs managing
goods and commercial vessels,
for a defined purpose.

Consistency: The options for cost
recovery are consistent across the
C&E Act for recovering costs
related to people, goods and
commercial vessels, similar to
other relevant border legislation
(the Biosecurity Act) and aligned
with public sector guidance.

Overall assessment

9au898hm20 2024-08-20 16:25:08

Option One:
Fees or other charges to
recover Customs’ costs
related to goods

+

The current fees are set with
these principles in mind within the
constraints of the fee regime
itself.

The fee setting provision is fit for
purpose for certain cost recovery
scenarios.

+

The current fees allow for some
flexibility but requiring a direct line
of sight to the activity being
charged limits the ability to adjust
over time.

0

The current fee regime is not well
aligned with the other regimes in
the C&E Act 2018, other border

agencies’ legislation or goods
cost recovery practice.

+

Option Two:
Introduce alevy regime to recover
the majority of Customs’ costs related to goods

++

The ability to charge levies would support greater transparency and justifiability as there
would be a better ability for future levies to remove cross-subsidisation, through charges
being spread across a broader class of levy payers. Levies allow for recovering costs

when there may be no direct line of sight between the cost of activities and the activity.

++

Levies are charged to a class of people or group rather than individuals; and levies are
made for defined purposes or functions, rather than fees which generally recover the
costs of a specific good or service and require a clear line of sight between the cost and
the fee.

++

While fees would continue to be used if appropriate, enabling levies for goods cost
recovery would align better the existing levy regime for travellers and with the levy
regime under the Biosecurity Act. Public sector guidance supports levies as the
appropriate mechanism when a class of people are charged and the output is for a
specified purpose (rather than a defined good or service).

++ (preferred)

Regulatory Impact Statement | 8



Option two (legislative amendment) is preferred

18. The Legislation Design and Advisory Committee’s (LDAC) Legislation Guidelines state
that for secondary legislation to prescribe a fee or levy an Act must include an
empowering provision that specifically authorises this. The C&E Act does not currently
include an empowering provision that enables Customs to prescribe levies in relation to
goods.

19. Building a levy regime into the C&E Act will enable the Minister of Customs to
recommend secondary legislation to make levies for goods (including vessels). These
levies will be able to be set in a way that better aligns with public sector guidance on
appropriate options for cost recovery. It would also align with the Biosecurity Act which
is the other principal border legislation containing a cost recovery regime over.imported
and exported goods. The Biosecurity Act allows for levies, fees, and other types: of
charges.®

20. The existing ability to set fees or other charges to recover costs related to Customs’
goods functions will be retained, for situations where a fee is the appropriate cost
recovery mechanism.

Section 3: Delivering an option

How will the new arrangements be implemented?

A change in the Statute is required

21. The new arrangements would come into effect through amendments to the C&E Act.
However, there would be no implementation implications until changes are made in
secondary legislation to create new levy making powers via regulations.

To make new levies and fees, regulations would be required

22. Under a feature proposed far the levy setting power, implementation of any changes to
levy (or fee) rates, or to the structure of fees and/or levies would require public
consultation and stakeholder engagement on proposed levies or fees. Each would
require a separate and corresponding Regulatory Impact Analysis to be completed at
the time to.support Ministerial decision making.

How will the'new arrangements be monitored, evaluated, and reviewed?

23. Requirements associated with the preferred option would require Customs to
implement systems and publish summaries to assist monitor revenue and expenditure
to ensure that significant deficits and surpluses do not arise. Any surpluses or deficits
that do arise would be required to be managed through memorandum accounts in line
with instructions from the Minister of Finance and the Treasury.

24. Customs currently publishes annual reports on the performance of the levy regime
applying to travellers, and we propose equivalent public reporting would be required for
any levies set under this preferred option. This is part of an overall requirement for
transparency around costs and revenue management which provides a strong
incentive to manage costs.

8 See section 135 ‘Options for cost recovery’ and section 137 ‘Levies’ of the Biosecurity Act 1993.
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25. If any collection agents were to be used, then the regulation would require appropriate
reporting and audit processes to be put in place to ensure the collection agents are
undertaking their activities in a clear and transparent way, and audit requirements
would be required to ensure that was the case.

26. As part of its review of goods clearance Customs is consulting over a proposal to
implement a three-yearly review cycle for goods cost recovery. Whatever regular
review cycle arises out of that consultation would be applied to any levies made under
this preferred option.
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UNCLASSIFIED

Cabinet Economic Policy
Committee

Minute of Decision

This document contains information for the New Zealand Cabinet. It must be treated in confidence and
handled in accordance with any security classification, or other endorsement. The information can only be
released, including under the Official Information Act 1982, by persons with the appropriate authority.

Omnibus Bill to Improve Collection of Duty, Fees and Levies

Portfolio Customs

On 21 August 2024, the Cabinet Economic Policy Committee:

New Levy regime to recover costs relating to goods

1

noted that the Customs and Excise Act 2018 (the C&E Act) enables levies to be made to
recover Customs’ costs related to travellers but not goods;

agreed to modernise the C&E Act by introducing a levy regime to enable Customs’ costs
related to goods (including vessels) to be recovered by a levy or levies (alongside the
existing options of fees or other charges) to support flexible enabling legislation which is
better aligned with public sector cost recovery guidance;

agreed that the C&E Act should allow for the recovery of costs relating to offshore risk
management activities, even if those activities relate to goods that are not ‘imported’ or
‘exported’ within the meanings in the C&E Act;

agreed that the new goods cost recovery levy regime will largely mirror the existing levy
regime for travellers arriving into New Zealand;

agreed that the new levy regime include the ability to appoint a collection agent to collect
levies on behalf of Customs (where appropriate), and include the power to set reporting and
auditing requirements and offences for non-compliance by collection agents;

agreed to retain the existing options for making fees or other charges to recover goods costs
in situations when a levy (or levies) is not used to recover costs;

Amending section 12 of the Goods and Services Tax Act 1985

7

noted that section 1(3) of the Goods and Services Tax Act 1985 (the GST Act) deems
section 12 of that Act (relating to GST on imports) to be part of the C&E Act;

agreed to allowing some importers who pay GST on import, but are either not GST
registered or not purchasing from a registered overseas supplier, to get GST paid on import
back when the goods are returned to the supplier (re-exported);

agreed to giving those who have to return (re-export) imported goods that do not meet
specification (whether under warranty or not) a 12-month timeframe to do so (rather than
two months) and be able to reclaim the GST paid;
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10 agreed to improve efficiency for importers who return goods under warranty and get a
replacement by:

10.1  giving them the full warranty period to do so and ensuring they only have to pay the
duty (including GST) on import once (they currently have to pay twice, then claim
back the first payment);

10.2  ensuring the rules and processes for imports under the C&E Act support this change;

11 authorised the Minister of Customs to make final decisions consistent with the overall
policy intent in the paper under ECO-24-SUB-0169 on details that arise during the drafting
of an Omnibus Bill without further reference to Cabinet;

Financial implications of the proposed changes to section 12 of the GST Act

12 noted the following changes to tax revenue as a result of the amendments to section 12 of
the Goods and Services Tax Act 1985 to enable refunds to be granted to importers who
return the goods to an overseas supplier, with a corresponding impact on the operating
balance and/or net core Crown debt;

$ million — increasel/(decrease)

Vote Revenue 2024125 |  2025/26 2026/27 2027/28 &

Minister of Revenue outyears

Crown Revenue and Receipts: 0.000 (0.050) (0.050) (0.050)

Tax Revenue

Total Operating 0.000 0.050 0.050 0.050
13 noted that the reduction in tax revenue above will be charged against the Tax Policy

Scorecard as agreed by the Minister of Finance and Minister of Revenue;

Amendments to support efficient collection of product stewardship fees by other
agencies on behalf of the Ministry for the Environment

14 agreed to amend the Waste Minimisation Act 2008 allowing regulations setting fees for the
management of products under section 23(1)(d):

14.1  to expressly require that collection entities for that fee be specified;

14.2 toenable the fee to be treated as a duty under the C&E Act if Customs is specified as
the collection entity;

15 authorised the Minister for the Environment, in consultation with the Minister of Customs,
to make final decisions consistent with the overall policy intent on details that arise during
the drafting of the Omnibus Bill in relation to the Waste Minimisation Act 2008 without
further reference to Cabinet;

Legislative implications

16 noted that the amendments to the C&E Act, the GST Act and the Waste Minimisation Act
2008 are sufficiently inter-related in accordance with Standing Order 267 because the
amendments all broadly relate to the collection and management of charges (duties, fees or
levies) on goods imported into New Zealand;

17 agreed to include the amendments agreed above in an Omnibus Bill;
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18 approved the inclusion of the Omnibus Bill in the 2024 Legislation Programme with a
category 5 priority (to proceed to select committee in 2024);

19 invited the Minister of Customs to issue drafting instructions to Parliamentary Counsel
Office to give effect to paragraphs 2 to 6 above;

20 invited the Minister of Customs to issue drafting instructions to Parliamentary Counsel
Office and/or Inland Revenue to give effect to paragraphs 8 to 10 above;

21 invited the Minister for the Environment to issue drafting instructions to Parliamentary
Counsel Office to give effect to paragraph 14 above.

Rachel Clarke
Committee Secretary

Present: Officials present from:

Rt Hon Christopher Luxon Office of the Prime Minister
Rt Hon Winston Peters Office of Hon Simeon Brown
Hon David Seymour Office of Simon Court MP
Hon Brooke van Velden Ministry for Primary Industries
Hon Nicola Willis New Zealand Customs Service
Hon Chris Bishop Officials Committee for ECO

Hon Simeon Brown
Hon Erica Stanford
Hon Louise Upston
Hon Judith Collins KC
Hon Paul Goldsmith
Hon Todd McClay
Hon Tama Potaka
Hon Casey Costello
Hon Simon Watts
Hon Melissa Lee

Hon Chris Penk

Hon Penny Simmonds
Hon Andrew Bayly
Hon Mark Patterson
Simon Court MP
Jenny Marcroft MP
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Minute of Decision

This document contains information for the New Zealand Cabinet. It must be treated in confidence and
handled in accordance with any security classification, or other endorsement. The information can only be
released, including under the Official Information Act 1982, by persons with the appropriate authority.

Report of the Cabinet Economic Policy Committee: Period Ended
23 August 2024

On 26 August 2024, Cabinet made the following decisions on the work of the Cabinet Economic
Policy Committee for the period ended 23 August 2024:

ECO-24-MIN-0169  Omnibus Bill to Improve Collection of Duty, Fees CONFIRMED
and Levies
Portfolio: Customs
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Rachel Hayward
Secretary of the Cabinet
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